
 
 
 
 

GIVING EFFECT TO VALUES USED IN STATUTES 

 

The law is the witness and external deposit of our moral life.1 
J G Fogarty   

1. Introduction 

It is a privilege to be asked to speak today.2  As a former pupil I am indebted to 

Professor Burrows.  I strive to achieve his standards. 

In 1972 Professor Burrows experimented with teaching legislation as a subject by 

conducting a series of seminars for the graduate students at Canterbury.  I was 

tutoring as a temporary member of the faculty and joined the seminar.  Using US 

materials, I wrote a paper on the distinctions between rules, standards and principles.  

Here I am today on the same subject; a subject which has absorbed my time as a 

public law barrister and now latterly as a judge.  I want to explore with you a 

perspective on how standards in statutes should be identified, understood and 

applied.  

I argue that standards should not be understood as conferring a discretion, which 

confers some freedom to choose the outcome.  Some writers see it that way.  Judge 

Posner has written: “Standards authorise a judge to bring his intuitions of policy to 

bear on the decision of a case. Rules tell him not to”.3  Personally, I am hostile to the 

proposition that where a statute is ambiguous there is an opportunity for the 

interpreter to give expression to personal preferences.4   

                                                 
1 O.W.Holmes Jnr, “The Path of the Law” (1897) vol. X Harvard Law Review 457, 459 
2 This paper is a revision of a paper I wrote for the NZLS in 2001 on the occasion of a seminar on 
Statutory Interpretation presented otherwise by Professor Burrows. I have benefited immensely from 
the insightful comments of Dr George Barton QC, Professor Michael Taggart,  Mr John Walsh,  and 
Mr Tim Dare . The views and faults in the paper remain mine. 
3 Richard A Posner, Overcoming Law (1995) at 134. JA Grundfest & AC Pritchard, “Statutes with 
Multiple Personality Disorders: The Value of Ambiguity in Statutory Design and Interpretation”, 54 
Stanford Law Review 627 (2002)  
4 Ibid  Posner at 133;  Grundfest & Pritchard at 645. 
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The context is nearly everything.  Professor Burrows’s chapter on context in his text 

Statute Law in New Zealand, is the longest in the book.5  He starts with this 

proposition: “All human communication depends on its context”.  It is a common 

experience that behaviour of others can be puzzling until we know all the facts. 

When the social and economic concerns driving the enactment are studied, the 

abstract words of the legislation often take on a new clarity.6 As Professor Burrows 

has put it, in the opening of his chapter on purpose:7  

As long ago as 1584 the Barons of Exchequer in Heydon’s Case said that 
“for sure and true interpretation of all statutes in general” the Court should 
consider the “mischief or defect” that the Act was passed to cure… .  

When we examine the social and economic consequences of the conduct that the 

statute is intended to regulate or proscribe, we also comprehend the solution devised 

by Parliament as a statutory policy, which we recognise as set down in different 

provisions of the text.  

We understand any statute as a response by Parliament to a concern that there is a 

mischief or defect to be remedied.  That is necessarily a response after an evaluation, 

for without an evaluation, there would be no concern.  The policy devised to address 

that evaluation will usually be imbued with values directly related to the values that 

drove the evaluation.  

This paper is concerned with highlighting the role those values play in the statutory 

policy.  My focus is not upon the evaluation, but the response to it by Parliament 

selecting a policy to address the concern.  An essential task is to understand and 

apply the policy selected by Parliament.  Within that policy will be a selection of 

values seen by Parliament to be appropriate.   

This is not a new idea. Following Lord Diplock,8 Kirby J wrote recently:  

Statutory construction is a text-based activity. But where the wording or 
structure of the statutory provisions is neither clear nor elegant, the duty of 

                                                 
5 J F Burrows Statute law in New Zealand  (3rd ed. 2003) Chapter 9. 
6 Ibid at 175. 
7 Ibid chapter 8, at 133 
8 Royal College of Nursing (UK) v Department of Health and Social Security [1981] AC 800, 827 – 
“My Lords, the wording and the structure of the section are far from elegant, but the policy of the Act, 
it seems to me, is clear.” 
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the court, particularly of this Court, is to attempt to understand and explain 
the policy of the statute as it applies to the problem in hand. Doing so helps 
in the task of statutory interpretation. It is not impermissible. It is essential.9 

I advocate, as an essential task, having regard to the moral context of statute law.  

The relevant morals10 are the ethic in the policy adopted by Parliament and, if 

relevant, and only if relevant, the ethic within the policy of the Common Law.  Using 

other values should be regarded as an error of law, by reason of being an irrelevant 

consideration. 

This paper does not examine those problems where the Court is entitled by the New 

Zealand Bill of Rights Act or by the principle of legality to apply fundamental values 

to the statute.  These ‘rights’ cases address fundamental rights and explore the limits 

of parliamentary sovereignty.  Professor Burrows examines these cases in his chapter 

on Fundamental Principles.11  The subject matter of this paper is more mundane.  It 

is the day to day application of statutory provisions that do not raise issues of 

fundamental rights.  It is an exploration of the need to identify and apply the values 

adopted by Parliament.  Where Parliament enacts statutes on subject matter already 

covered by the common law, the values used by the common law may or may not 

continue to be relevant.  If they are of continued relevance I would not justify use of 

those values as being fundamental.  On the contrary, it is a matter of course to apply 

them.  However this paper does argue that, in common with the application of 

fundamental principles in rights cases, all interpretation is “value-orientated 

interpretation”, to adopt the term used by Claudia Geiringer.12  It is just that in cases 

making applicable fundamental principles the Courts can bring to the value-oriented 

task values that Parliament may not have intended to apply. 

It is a matter of daily experience for judges, and the barristers before us, that when 

the facts allow the decision to go either way, values drive the application of a 

                                                 
9 Visy Paper Pty Ltd v ACCC (2003) 216 CLR1, 25. Lord Hoffman said as much in Macniven  (Her 
Majesty’s Inspector of Taxes) v Westmoreland Investments Limited [2001] All ER 865, at [58] – “One 
cannot elude the first and fundamental step in the process of construction, namely to identify the 
concept to which the statute refers. 
10 Neil MacCormick, “Rhetoric and the Rule of Law: A Theory of Legal Reasoning” (2005) at 113. 
11 Burrows, op. cit., Chapter 11 
12  Claudia Geiringer The Principle of Legality and the Bill of Rights: A Critical Examination of  
R v Hansen, at 14, to be published in 2008, presented in 2007 to the symposium in honour of the 
career of Sir Kenneth Keith. 
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standard. Regrettably they are not always the values adopted by Parliament or 

relevant values from the Common law.  Consistency is a desirable attribute of 

justice. I argue that consistency will be promoted by focusing upon the relevant 

values.13 

I make a partial apology for using US case law and comment in the main.  The NZ 

case law that I am most familiar with are the cases I was involved in for my 30 years 

at the bar.  It would not be appropriate to use that material.  Second, it seems to me, 

our American cousins have been writing about this topic for longer than anyone.  

2. Standards are not rules  

All law can be categorised into rules and standards - … the distinction fundamental 

in law, between a rule and a standard.14  Rules tend to be definite and easy to apply, 

eg:  

No parking on the double yellow lines.15 

 Standards require one to compare the facts with an ideal or value before the standard 

can be applied, eg:  

No person shall … engage in conduct that is misleading or deceptive..16  

The meaning of “misleading or deceptive” is comprehended only by reference to an 

ideal of honest behaviour, set in a factual example.  It cannot be reduced to a rule of: 

truth = no breach, falsehood = breach.  “Mislead” has a wider reach than “deceive”.17  

It also raises an issue as to whether the threshold of breach is any different from 

innocent misrepresentation, as understood at common law. 

                                                 
13 MaCormick op.cit.  
14 See Posner, Antitrust Law, (2nd ed 2001), at 39 , cited by Gleeson CJ, McHugh, Gummow and 
Hayne JJ in Visy op. cit., pp10-11. 
15 Purpose is not irrelevant, nor is context, e.g. yellow lines in a botanical garden may not be aimed at 
a tractor and trailer loading debris, but at visitors to the park. However in comparison to a standard, a 
rule is more certain and easier to apply. 
16 Fair Trading Act 1986, s 9 
17 Henjo Investments Pty Ltd v Collins Marrickville Pty Ltd (1988) 79 ALR 83, 92-93 
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Any particular judgment as to whether conduct is misleading or deceptive is in every 

case driven mainly by the factual context.  It is a false question to ask simply: what 

does misleading or deceptive mean?  The question and answer can only be set in a 

factual instance. 

All laws gather meaning from the factual context.  But this is particularly so in the 

case of standards, which work by requiring comparison of the facts to a norm of 

appropriate behaviour in the same context.  To discuss the standard meaningfully 

one must take, or assume, a fact or set of facts.   

If I say to a child:  “You can go to Peter’s house tomorrow only if it’s a fine day” – 

what do I mean by “a fine day”?  The next morning I will examine whether or not 

the light mist, forecast to clear, means that it is not “a fine day”.  Confronted with a 

light morning mist you might say:  “It’s not a fine day yet”, or you might say:  “It is 

a fine day, the mist is going to clear”.   

There is sometimes a perception that standards impose a conceptual abyss upon the 

decision-maker and are inherently a poor quality of law, and one to be approached in 

a hostile fashion.  That is not a durable approach, for at least two reasons.   

First, it does not fall upon anyone to refuse to apply the law enacted by Parliament 

but rather only a version of that law that one has accepted by replacing the standard 

with a rule.  Professor Dworkin has put it this way:  

…the important principle, firmly rooted in our legal practice, [is] that 
statutes should be read, not according to what judges believe would make 
them best, but according to what the legislators who actually adopted them 
intended.18  

This principle is typically reflected in dicta by judges insisting on applying the words 

as selected by Parliament, and not substituting judicial formulations.19  

Second, like it or not, much of our common law, and a vast amount of our statute 

law is government by standards rather than by rules.  If the potential complexity 

                                                 
18 Ronald Dworkin, Law’s Empire, (1986) at 314.  
19 The late Lord Cooke of Thorndon was particularly insistent on this matter. E.g. see Taylor Bros Ltd 
v Taylor Group Ltd [1999] NZLR 1, 39, referred to later. 
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and/or unpredictability of the facts precludes rules, yet the public interest requires 

law to be the framework of conduct, then standards will inevitably be the legal 

method.  

It is also a myth that good law, usually the common law is the example, is a set of 

rules.  In The Nature Of The Judicial Process (1921) Cardozo J wrote:   

Our survey of judicial method teaches us, I think, the lesson that the whole 
subject-matter of jurisprudence is more plastic, more malleable, the moulds 
less definitely cast, the bounds of right and wrong less preordained and 
constant, than most of us, without the aid of some such analysis, have been 
accustomed to believe.  We like to picture to ourselves the field of the law as 
accurately mapped and plotted.  We draw our little lines, and they are hardly 
down before we blur them.  As in time and space, so here.  Divisions are 
working hypotheses, adopted for convenience.  We are tending more and 
more toward an appreciation of the truth that, after all, there are few rules; 
there are chiefly standards and degrees.20 

3. Standards can raise issues of degree to be resolved in context 

It is the nature of a standard, as distinct from a rule, that reasonable people who are 

obedient, even personally sympathetic, to the values inherent in the standard, can 

still disagree as to the standard’s application, in a particular fact situation, though 

that fact situation will be such to invite reasonable argument as to the application of 

the standard.  Traditionally we call these issues of degree.  Sometimes the presence 

of this issue is obscured by judgments written in an authoritative style. 

In a patent case, one of the questions can be whether or not the claimed invention is 

“obvious and does not involve any inventive step”.  Patents Act 1953 s 41(1)(f): 

41     Revocation of patent by Court 

(1)     Subject to the provisions of this Act, a patent may, on the application 
of any person interested, be revoked by the Court on any of the following 
grounds, that is to say,— 

 … 

                                                 
20 Benjamin Nathan Cardozo, The Nature of the Judicial Process. Lecture IV, page 161, (1997 
republication of 1921 publication by Yale University Press by William S.Hein &Co Inc Buffalo New 
York)  
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 (f)     That the invention, so far as claimed in any claim of the 
complete specification, is obvious and does not involve any inventive 
step having regard to what was known or used before the priority 
date of the claim in New Zealand: 

Judge Learned Hand’s method in patent cases, for which he was justly famed, was 

that the best way to answer such questions was to pay careful regard to the factual 

context.  Out of a careful description of the facts may come a firmly held opinion.21 

What constitutes a “patentable invention”?  Hand’s response began with an 
insistence that the courts’ frequent talk of “objective rules” by which to 
recognize an invention offered no real help.  It was impossible to say that 
something was a breakthrough, a true invention, without considering what 
had gone before and what the alleged inventor’s contribution was; not 
abstract rules but the context of a particular field was decisive.  As one of his 
opinions put it, the “putatively objective principles by which it is so often 
supposed that invention can be detected are illusion, and the product of 
unconscious equivocation; the inexorable syllogism which appears to 
compel the conclusion is a sham.”22  (Emphasis added) 

Sir Ivor Richardson emphasised repeatedly the importance of careful collection and 

consideration of the facts.  It is sufficient to quote Rodney Hansen J and Mrs Kerrin 

Vautier from Air New Zealand v Commerce Commission (No. 6)23: 

[51] The experts also agreed that the judgments on the key issues should 
draw on a careful examination of the available evidence.  This accords with 
the approach sanctioned by the Courts.  In Telecom Corp of NZ Ltd v CC  
[[1992] 3 NZLR 429] Richardson J emphasised the importance in 
Commerce Act cases of a careful inquiry into the facts.  He said:  

 But pure speculation as to the impact of constraints and simple 
intuition are no substitute for hard data drawn from empirical studies 
and evidence from participants in the industry.  In the end the value 
judgment should be as informed by practical evidence as possible. 
(at 666) 

Note also the recognition that it is nonetheless a “value judgment”.  

The role of fact finding crosses both statutory standards and common law or equity 

standards.  Cooke P has written:  

The facts are all-important in this class of case.  That is a truism about case 
law generally, but it has particular application in property disputes arising 
after the end of matrimonial or de facto unions.  While often having in 

                                                 
21 Gerald Gunther Learned Hand: The Man and the Judge (1994), at 313 
22 B G Corp v Walter Kidde and Co 79 F 2d 20, 22 (2nd Cir 1935)  
23 (2004) 11 TCLR 347 [51] 
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common the feature of indefiniteness in the formation or expression of the 
intentions of the parties, such unions vary widely and sometimes subtly in 
history and quality.  Unravelling the facts and identifying the salient ones 
can be a laborious task, but when it is completed a case can answer itself, as 
I think the present case does.  Many complaints of uncertainty really amount 
to little more than saying that some degree of discretionary evaluation is 
inescapable in weighing respective contributions and that it is necessary to 
marshal all the facts of a particular case before deciding it.  That can be so 
no matter whether the jurisdiction being exercised is statutory or derived 
from common law or equity. …24 

(Emphasis added) 

In the most simple instances the factual context can be decisive.  Where the facts are 

decisive it can be said that the facts do the work.  The difficult cases are those where 

the relevant facts afford argument both ways.  These are the cases we see in the 

Courts.  They are the subject matter of this article.  Their resolution requires a value 

judgment.  

4. Standards have to be understood, rather than interpreted 

By itself the text is unlikely to illuminate the difficult case.  However, if the problem 

is approached not as one of interpretation but of understanding the standard, the 

range of helpful materials becomes enormous.  Professor Burrows has written: 

...Courts can rightly [be] expect[ed] to be informed of such social, economic, 
and other contextual factors as may affect interpretation.25 

As already noted one cannot understand a standard without reference to a fact or 

assumed fact. It is also a characteristic of standards that they always appear in 

propositions, which are prescriptive. The following are examples of statutory 

standards, in propositions: 

… [A] director of a company, when exercising powers or performing duties, 
must act in good faith and in what the director believes to be the best 
interests of the company.26 

No person shall enter into a contract or arrangement, or arrive at an 
understanding, containing a provision that has the purpose, or has or is likely 
to have the effect, of substantially lessening competition in a market.27 

                                                 
24 Gillies v Keogh [1989] 2 NZLR 327 at 330 
25 Burrows, op. cit., at 175 
26 s 131(1) Companies Act 1993 
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In achieving the purpose of this Act, all persons exercising functions and 
powers under it, in relation to managing the use, development, and 
protection of natural and physical resources, shall recognise and provide for 
the following matters of national importance: 

 (a)     The preservation of the natural character of the coastal 
environment (including the coastal marine area), wetlands, and lakes 
and rivers and their margins, and the protection of them from 
inappropriate subdivision, use, and development: 28 

(Emphasis added) 

It is a basic characteristic of a standard that it applies positively and/or negatively to 

an ideal or a wrong.  Pursuit of the ideal or avoidance of the wrong is achieved by 

pursuit of an ethic, ie, a system of values. 

(a) The directors’ ethics 

Consider the statutory standards set out above.  The assumption that a director of a 

company is required to act in good faith in the manner he believes to be in the best 

interests of the company, is tied to the concept of trust.29  Where a person has a trust 

obligation, as a fiduciary, that person cannot act in his or her own self-interest but 

has to act in the interests of another.  This duty arises where that person has power 

over another’s property.  The ethic is that it is wrong to use another’s property for 

one’s own benefit, without express permission from the other person.  If done, that is 

a breach of trust.  The ethic is developed further so that persons who find themselves 

having power over another person’s property should use that power for that other 

person’s interest, unless expressly authorised otherwise.  This ethic underpins the 

text of best interests of the company.  The circumstances in which the duty can apply 

are manifest and cannot be defined in advance, hence the on-going appeal to the 

director’s conscience by the words in good faith. 

Once one appreciates that essentially the director has power over the property of 

another, but not in his or her own self-interest, the ethic of the Companies Act 

obligation is illuminated, and the bounds of the duty are better understood.   

                                                                                                                                          
27 s 27(1) Commerce Act 1986 
28 s 6(a) Resource Management Act 1991 
29 See Gower and Davies, Principles of  Modern Company Law (7th ed. 2003) at 380;  
Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41,96-97, per Mason J. 
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(b) The competition law ethic  

In the case of competition law the ethic underpinning the law is that it is wrong for a 

man to use his monopoly over a public service to extract an unjustifiably high price 

from the consumer or user.  The value proposition is that any price far in excess of 

the cost of supplying the product or service is an unwarranted transfer of wealth.  It 

is euphemistically described as a “monopoly rent”.  The common law regards it as a 

wrong, and requires a reasonable and moderate price.30   The economists see the 

economy as consisting of a set of scarce resources which are best allocated according 

to value.  The best value is likely to be isolated in conditions of competition.  In 

conditions of competition the price will tend towards the cost of supply, including a 

reasonable level of profit only.  In the context of this ethic, conduct which has the 

effect of substantially lessening competition is conduct which promotes the 

obtaining of monopoly rents.  The standard comes from the US Clayton Act 1914, as 

amended in 1950 which prohibits mergers and acquisitions, the effect of which “may 

be substantially to lessen competition, or to tend to create a monopoly.” All of that 

lies behind and gives colour to the three words in the text of our Commerce Act: 

“substantially lessening competition”.31   

To someone familiar with the competition ethic, the enquiry centres upon the 

consequence of the conduct, usually a merger, to the supply and price of products 

and services.  If the prices are likely to rise part of the payment is likely to be 

unjustified transfers of wealth.  So in cases applying the standard much of the 

evidence and argument is directed to likelihood of a rise in price, rather than directly 

to likely patterns of competition.  

(c) The conservation ethic 
                                                 
30 Lord Hale’s Treatise de Portibus Maris, cited in Allnutt v Inglis, Treasurer of the London Dock 
Company (1810) 12 East 527 “…The duties [of a public wharf, where there is no other] must be 
reasonable and moderate…for now the wharf and crane ..are affected by a public interest, and they 
cease to be juris privati only.” Applied in Vector Ltd v Transpower New Zealand Ltd [1999] 3 NZLR 
646, 657 (CA) 
31 This analysis is an introduction only to the ethic underlying the policy behind the SLC standard, 
and does not explore the nuances of that ethic as adopted in NZ.  There are ongoing questions as to 
whether the Australasian legislatures have adopted completely the US standard, due to differences in 
wording of the statutory texts. I have discussed this in a paper: What Now is the Relevance in 
Australasia of Market Concentration in Merger Analysis? Can We Learn From U.S. Jurisprudence?, 
3rd Annual University of South Australia Trade Practices Workshop (2005) 
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The Resource Management Act adopts the value that it is good to preserve the 

natural character of the coastal environment.  That cannot be demonstrated logically.  

It is a value stated at a very high level of principle. It is underpinned by a 

conservation ethic.  The statute imposes that conservation ethic.  The consent 

authority or Environment Court, charged with giving the statute effect, have to work 

with that statutorily imposed ethic.  The ethic itself can be understood, and is 

understood, as being an ethic adopted by Parliament.  It was not invented by 

Parliament.  Some people in the community believe in it more ardently than others.  

Some people in the community do not subscribe to it at all.  But to understand and 

apply the standard as Parliament intended it is necessary to understand that ethic so 

as to recognise how a believer in it would apply it. (Of course the task under the Act 

is then to balance the application of that ethic with standards in ss 5-8 allowing 

development.) I do not intend to suggest that the application is easy. The Resource 

Management Act is not the enactment of one ethic, but is a rather complex 

compromise, which offers something to conservationists, neighbours interested in 

amenities, and developers. 

In practice the Act requires very careful examination of the facts, in order to balance 

the ethic of conservation against the merit of development.  The solution often 

emerges from a careful description of the facts, but in cases where the argument is 

balanced counsel, the experts and the adjudicators all have to be sensitive to both the 

conservation ethic and the reality of the community growing and wanting 

development. I will return later to the demands of litigating the desirable equilibrium 

between competing values.   

5. Judicial respect for the statute’s ethic 

Cases perceived to be out of line are sometimes described by bar and bench, though 

not in the judgments, as “wrongheaded”.  That is a good word.  A judgment may not 

have any particular reasons which are demonstrably irrelevant, yet it may be possible 

to argue intelligently that the outcome is contrary to the purpose of the Act.  That 

might be because of an over-enthusiastic application of a value or, the other way, 
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because of indifference or indeed hostility to it.  The demand is to get the measure of 

the value as Parliament intended. 

This is not an easy task.  The first and highest hurdle is oneself.  Our moral beliefs 

are part of our personal character.  We always examine any ethic presented to us 

through the lens of our own personal values.  We cannot but help reacting personally 

to every prescriptive proposition.  We cannot help doing that for we always have our 

own moral viewpoint of a set of circumstances.  Yet everyone is expected to apply, 

as dispassionately as possible, Parliament’s ethic, whether or not they agree with it. 

Justice Oliver Wendell Holmes Jnr was a notable advocate for the proposition that 

the Court must respect the line drawn by the legislature.  

When a legal distinction is determined, as no one doubts that it may be, 
between night and day, childhood and maturity, or any other extremes, a 
point has to be fixed or a line has to be drawn, or gradually picked out by 
successive decisions, to mark where the change takes place.  Looked at by 
itself without regard to the necessity behind it, the line or point seem 
arbitrary.  It might as well or might nearly as well be a little more to the one 
side or the other.  But when it is seen that a line or point there must be, and 
that there is no mathematical or logical way of fixing it precisely, the 
decision of the legislature must be accepted unless we can say that it is very 
wide of any reasonable mark.32  (Emphasis added) 

It is not necessary to be personally sympathetic to the values behind a law to apply 

the standards or principles.  Judge Learned Hand was privately opposed to the 

Sherman Act.  He favoured large corporations, albeit being controlled by regulation 

rather than disciplined by competition from rivals. (One of the intended 

consequences of the Sherman Act was to prefer small business enterprises, even to 

the point of forcing the break up of large businesses.33): 

[T R Roosevelt] insisted that “the only way to meet a billion-dollar 
corporation is by invoking the protection of a hundred-billion-dollar 
government.”  This strategy required “a course of supervision, control, and 
regulation of [the] great corporations – a regulation which we should not 
fear, if necessary, to bring to the point of control of monopoly prices.” 

All this was a clear expression of Croly’s message and Hand’s beliefs.  Hand 
agreed with Roosevelt’s argument that Congress’s failure to specify detailed 
antitrust policy, leaving to courts the case-by-case determination of what was 

                                                 
32 Cardozo quoting Holmes in Cardozo’s ‘Mr Justice Holmes’ Selected Writings op cit, at 81  
33 Gerald Gunther, Learned Hand:  The Man and the Judge (1994) at 190-208 
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monopolistic and unfairly competitive, had required judges to “legislate” – 
ad hoc in particular cases, and without the necessary expertise. 34 

However, in the Alcoa case he wrote a judgment, applying the “monopolising” 

standard in the Sherman Act35 to restrain the growth of one of the country’s largest 

companies.36 

6. The common law context 

All statutes are enacted into our existing legal system, which has a common law 

character.  That is so because the default law is the common law, and secondly, 

because much of the existing statute law is a reform of the common law.  There are a 

number of consequences of this common law context.   

(a) The use of common law standards to demarcate statutory standards 

I wish to start first with the ability to construe, and the practice of construing, the 

ambit of statutory standards by reference to common law standards.  I am not going 

to take hostile examples: that is, situations where the statute law is viewed with 

hostility by the Courts and read down against the hitherto common law status quo.  

Those days are gone.  I am assuming a purposive approach.  (I note that Professor 

Burrows proceeds upon the premise that the purposive approach is now 

established.37)   

To illustrate my subject matter at this point it is useful to go back to my earlier 

example from patent law.  A judge can declare a person’s property, a patent, to be 

invalid if it is obvious and does not involve any inventive step.  After considering the 

prior art and comparing that with the alleged invention, a judge may be uncertain as 

to whether the device is the product of an inventive step, or rather is obvious.  This is 

particularly the case where the new alleged invention is largely, if not wholly, a 

composite of known elements.   

                                                 
34, Ibid, 207-08 
35 s 2 Sherman Act 
36  US v Aluminium Co of America 148 F 2d 416 (2nd Cir. 1945) (“the Alcoa case”) 
37 Burrows, Op cit, Chapter 8, part D, at 145 
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Patent law gives effect to a value:  that it is good for the economy, and therefore the 

public interest, for inventors to be rewarded with a monopoly for a reasonable period 

of time.38  This stimulates innovation and in the long run contributes to economic 

growth.   

The patent statutes around the world do not of themselves set out any balancing 

principle, but the judges have identified it.    It is formulated in a variety of ways.  It 

flows from reflecting on the obverse of the merit of giving out a monopoly as an 

incentive to innovate.  Recently the United States Supreme Court in 2007 said:  

Granting patent protection to advances that would occur in the ordinary 
course without real innovation retards progress …39  

The more traditional expression of this balancing principle is “the right to work”:  

The policy behind the law in this area is that one trader should not be 
prevented by a statutory monopoly from doing something which, at the date 
of the patent, is obvious.  A trader must be free to adopt a product, process or 
design which is the, or one of the, obvious modifications over what has gone 
before without the need to look over his shoulder to consider whether it is 
protected by patent.40  

The right to work and the value of the freedom of trade to the economy are values 

long held by the common law, and very deep rooted indeed.  In patent law the classic 

recognition of the value of allowing a craftsman to carry on his ordinary trade is the 

famous Case of Monopolies, otherwise Darcy v. Allein (1602).41  But the same value 

animates the whole body of common law on restrictive trade practices. The cases go 

back to the second half of the 16th century.42  The common law regards contractual 

terms in restraint of trade as prima facie contrary to public policy and 

unenforceable.43  They are enforceable only if they are reasonable with reference to 

the interests of the parties concerned and the public.44 

                                                 
38 This is an ideal recognised at least as far back as 1624 in Section 6 of the Statutes of Monopolies, 
see Terrell on the law of Patents,  (16th ed 2006) 1-11. 
39 KSR International Co v Teleflex Inc 550 U.S. 127 S Ct 1727 (2007) at 15 
40 Brugger v Medica-Aid Limited [1996] RPC 635 at 657  
41 Terrell, op. cit, 1-09 
42 Chitty on Contracts (29th ed.) Vol 1 para. 16-075 
43 Ibid. 
44 Ibid. A summary of Lord Macnaghten’s test in Nordenfelt v Maxim Nordenfelt & Co [1894] A.C. 
535,565, see Chitty 16-91. 
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So it can be appreciated that although Parliament has set a very simple test, obvious 

and does not involve any inventive step, that standard is applied by the Courts in a 

common law context taking as bedrock the value of freedom of trade and the right to 

work.  These common law values can tip the judgment in a case which is a close call.  

Frequently observers of statute law can be blinkered from the pervasive influence of 

the common law.  But judges, and the advocates who argue before them, are very 

alive to the values which in fact drive decision-making.  However, we do not always 

recognise that these values tend to be embedded in the common law.   If the value is 

established in the counterpart section of the common law then there are good reasons 

to believe that it is a legitimate value to bring to bear when applying the statutory 

standard.  One must, however, be careful to check that Parliament has not rejected it, 

as I discuss later.  

As Professor Burrows has written: “The common law dies hard”.45  Professor 

Burrows devotes a chapter to the relationship between common law and statute.46  I 

do not intend to try to summarise it.  It is always attractive to read the statute as 

having reduced the common law criteria used to decide the case to a few words, 

forgetting that these few words trigger, consciously or not, an ethic to be applied to 

the facts, an ethic which determines the relevancy of facts.  

Professor Burrows has put it this way:  

A code is often derived from centuries of common law learning and such 
ancestry cannot readily be put out of mind: indeed to read the Act divorced 
from that background could sometimes be to misunderstand it.47               
(My emphasis)   

As is clear from the quote, his remark is made in the context of discussing codes, but 

in my mind it is applicable to all statutes which are enacted into the common law 

context. 

(b) Has Parliament  varied the common law values and if so has it set the Courts a 
new task? 

                                                 
45 Burrows, op. cit. at 375 
46 Ibid chapter 16. 
47 Burrows, op cit, at 376 
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Subtle issues arise when Parliament enacts statutes which address the same subject 

matter as the common law.  

Section 1 of the Sherman Act48 prohibits any contract, combination or conspiracy, in 

restraint of trade or commerce.  Section 2 makes it unlawful to monopolise, or 

attempt to monopolise…commerce.  One of the first questions asked by the United 

States Supreme Court was whether the statute was intended to codify the common 

law against restraint of trade and abuse of monopolies, or be something new.  That 

was an entirely appropriate threshold enquiry.  In the Standard Oil case,49 the United 

States Supreme Court, having carefully examined the common law and the statute, 

concluded the statute was not an attempt in any way at all to codify the common law 

but rather to replace it.   

If it is a new task, what sort of task has Parliament set?  In Standard Oil the Court 

went on to find, having regard to the general language used in the Sherman Act 

forbidding all means of “monopolising” trade, that the legislature had in fact given 

the Courts “a new jurisdiction to apply a “common law” against monopolising”,50  

meaning, in this instance, common law as to method rather than as to content.  The 

Court was not to be shackled by the past restraints self-imposed by the common law 

on the scope of the law of restraint of trade, but was to use the new reforming 

statutory language as a standard and then work on a case by case inductive process to 

develop a body of jurisprudence giving effect to the principle.  

In a similar insight, when addressing ss 5-8 (Part II) of the Resource Management 

Act, Greig J said:  

This Part [II] of the Act expresses in ordinary words of wide meaning the 
overall purpose and principles of the Act.  It is not, I think, a part of the Act 
which should be subjected to strict rules and principles of statutory 
construction which aim to extract a precise and unique meaning from the 
words used.  There is a deliberate openness about the language, its meanings 
and its connotations, which I think is intended to allow the application of 
policy in a general and broad way.  Indeed, it is for that purpose that the 
Planning Tribunal, with special expertise and skills, is established and 

                                                 
48 15 USC 
49 Standard Oil of New Jersey v United States 221 US 1 (1911) 
50 Ibid at 62-64 
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appointed to oversee and to promote the objectives and the policies and the 
principles under the Act.51 

History has proved Greig J was right.  The Act’s application is case specific, centred 

on the facts, though it is more the work of the regional and local authorities, than the 

Courts, to work out the application of the standards.  

The Fair Trading Act has proved to be a challenge.  Essentially our Court of Appeal 

has tried to apply the words as enacted, starting with Taylor Bros Ltd v Taylors 

Group Ltd.52  The problem is that the Fair Trading Act has not repealed common law 

remedies, so it overlaps common law causes of action, such as passing off, fraud, and 

innocent misrepresentation.  As Stephen J noted in one of the early High Court of 

Australia decisions,53 the long common law experience in the same field has resulted 

in principles of common law which appear to be equally applicable to this new 

statutory wrong. 

 In Cox & Coxon Ltd v Leipst,54 the Court of Appeal were divided upon the remedy 

to be awarded to a purchaser who sued the vendor’s real estate agent for misleading 

and deceptive conduct.  The majority held the only duty which can give rise to a 

claim for loss of benefit or expectation is one which imposes an obligation to 

perform the representation.  The representation must be enforceable in law if it is to 

give rise to a remedy.  The majority reasoned against their perceptions of the purpose 

of the Act, aware of the dangers of simply falling back on the common law.55  

One of the dissenting judges, Tipping J, said:  

I can see no policy reason for limiting the ambit of available relief under the 
Act by reference to historical notions derived from the law of contract.56  

The Fair Trading Act represents a significant shift away from traditional 
contract theory.  A misleading or deceptive statement may be made in 
circumstances, as here, when there is no contract between the representor 

                                                 
51 New Zealand Rail Ltd v Marlborough District Council [1994] NZRMA 70, 86 
52 [1988] 2 NZLR 1, 39 per Cooke P. 
53 Hornsby Building Information Centre Pty Ltd v. Sydney Building Information Centre Ltd (1978) 
140 CLR 216, 227, discussing the Trade Practices Act 1974 s. 52(1), from which our Fair Trading Act 
s 9  is drawn. 
54 [1999] 2 NZLR 15 
55 For example, see Gault J at 22   
56 Ibid at 38  



 
 

 
 

18

and the representee, but in a broadly contractual setting.  There may be a 
promise, express or implied, in what is said.57   

7. Values independent of the common law 

Where the statute does not replace the common law, there is no shortcut but to 

carefully examine the statutory standards in context and to find or expect to be 

informed of such social, economic and other circumstances and/or theories which 

may affect interpretation. Reform of the common law often is accompanied by 

positive goals of social engineering.  These can vary over time.  These can introduce 

values which are not in the common law, and frequently pose problems for the 

independent judiciary.  In many instances there is a social or economic problem and 

Parliament will have selected one of the competing value systems seeking to address 

the problem.  

For example, the Mental Health (Compulsory Assessment and Treatment) Act 1992 

defines mental disorder:  

mental disorder, in relation to any person, means an abnormal state of mind 
(whether of a continuous or an intermittent nature), characterised by 
delusions, or by disorders of mood or perception or volition or cognition, of 
such a degree that it— 

(a)     Poses a serious danger to the health or safety of that person or 
of others; or 

(b)     Seriously diminishes the capacity of that person to take care of 
himself or herself;— 

and mentally disordered, in relation to any such person, has a 
corresponding meaning: 

Compare that definition with the one in the previous statute, the Mental Health Act 

1969 s 2:  

Mentally disordered, in relation to any person, means suffering from a 
psychiatric or other disorder, whether continuous or episodic, that 
substantially impairs mental health, so that the person belongs to one or 
more of the following classes, namely: 

(a)     Mentally ill—that is, requiring care and treatment for a mental 
illness: 

                                                 
57 Ibid at 40   
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(b)     Mentally infirm—that is, requiring care and treatment by 
reason of mental infirmity arising from age or deterioration of or 
injury to the brain: 

(c)     Mentally subnormal—that is, suffering from subnormality of 
intelligence as a result of arrested or incomplete development of 
mind: 

What has happened?  Across the Western world in the latter part of the 20th century 

mental health policies were being questioned on civil liberties grounds.  Mental 

health law was seen as paternalistic and designed with the protection of others in 

mind.  There was a perception that the mentally disordered had basic rights which 

should be respected.  These views have been adopted by Parliament.  A new standard 

of “poses a serious danger to the health or safety of that person or of others” has 

been enacted. What is the difference between a danger to the safety of others and a 

serious danger?58 

The current definition has at bottom, a civil libertarian concern.  The ethic is that a 

person who is mentally disordered is nonetheless entitled to stay in the community, 

unrestrained, so long as that person is not a serious risk to the safety of others.  So to 

understand why Parliament selected the standard of serious danger, as distinct from 

a possible standard of danger, it is necessary to not only understand the social 

context of the legislation but also the particular civil liberties values being adopted 

by Parliament as applicable to the mentally disordered.  

8. Adoption of international conventions 

Often the values in statutes, in addition to the common law, are adopted from 

international agreements,59 or from other sister jurisdictions’ jurisprudence or 

statutes.60  Much has been written on this topic, and I do not open it up here, except 

to note that where it is plain that the statute has deliberately adopted a phrase which 

                                                 
58 For further discussion of the shift see Mental Health Law in New Zealand, (2nd ed), Chapter 2, 
Definition of Mental Disorder 2.2 at 14 and following.  
59 In the RMA “sustainable management”, as defined in s 5, adopts much, but not all, of the definition 
(and value structure) of “sustainable development” in the Bruntland Report (Report of the World 
Commission on Environment and Development, 1987) 
60 The Commerce Act’s “substantial lessening of competition” – is adopted from the Clayton Act 
(USA) and Trade Practices Act 1974 (Aust), and the Fair Trading Act’s “misleading conduct in trade” 
is adopted from the Trade Practices Act 1974 (Aust). 
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is a term of art, one would expect that the body of meaning comes with it.  Analysis 

may have to be subtle when our NZ Parliament adopts a term of art from abroad, and 

then tweaks its meaning by a local definition intended to accommodate other values.  

The wording of the Australian and New Zealand statutes on the substantial lessening 

of competition test, is different from the US Clayton Act, in several respects.  For 

example, the Clayton Act precludes mergers where the effect “may be” substantial 

lessening of competition.  In Australasia the standard is “would have or would be 

likely to have”.61   However, in the US the “may be” standard is interpreted as a 

probability test.62  Have our legislatures adopted the US jurisprudence glossing “may 

be” as a probability test, by using probability language? 

9. Misuse of inconsistent values 

Professor Sunstein has argued cogently that it is inappropriate to introduce into the 

interpretation and application of a law a hostile norm.  

In recent years, courts and commentators have proposed three theories of 
statutory construction that rely on extratextual norms.  The first involves a 
background rule in favour of private ordering …  

On one view, the constitutional system leaves citizens free to conduct their 
affairs without governmental interference, and that basic principle requires 
courts to interpret statutes to extend only as far as their explicit language 
and history require …  In the wake of the New Deal, however, a broad 
interpretive norm in favour of private ordering can no longer be sustained …   
It would be highly undemocratic, and indeed presumptuous, for courts to 
invoke laissez-faire principles in support of such a judicial role.  Gaps 
should not be filled in, and ambiguities should not be resolved, by reference 
to norms that run counter to those of the enacting Congress in particular 
and the modern regulatory state in general63 … Courts cannot properly 
invoke common law principles of private autonomy as the backdrop for 
interpreting public law.64  (emphasis added).  

The classic illustration of this is the decision in Lochner.65  The case involved a New 

York statute that prohibited any bakery employee from working more than 60 hours 

in one week.  The approach of the majority of the Supreme Court was simple.  

                                                 
61 s 47(1) Commerce Act NZ 1986;  s 50 Trade Practices Act 1974 (Aust) 
62 US authorities collected and discussed in my paper on market concentration op. cit footnote 31, 
[31]-[33] 
63 Cass R Sunstein, “Interpreting Statutes in the Regulatory State” (1989) 103 Harv L Rev 405 at  
443-444. 
64 Ibid at 480. 
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Peckham J held that the statute was a breach of the 14th Amendment, in that the 

freedom to contract was part of the guarantee of the liberty of the person.  The police 

power of the state to limit that right, (if fair, reasonable and appropriate to uphold the 

safety, health, morals and general welfare of the public), was required to yield to the 

14th Amendment in this situation, as no matter of public health arose.  Being a baker 

was not an especially hazardous occupation.  Peckham J wrote:  

“It is a question of which two powers or rights shall prevail, the power of the 
State to legislate or the right of the individual to liberty of person and 
freedom of contract.”66 

The ‘freedom of contract’ being invoked by Peckham J is not from the common law, 

which approached employment  relationships foremost as a question of the status of 

master and servant.67  Rather, Peckham J was invoking the political philosophy of 

utilitarianism.68  The Court split 5:4 and one of the dissenters was Holmes J.  He said 

inter alia:  

“This case is decided upon an economic theory which a large part of the 
country does not entertain69 … A constitution is not intended to embody a 
particular economic theory, whether of paternalism and the organic relation 
of the citizen to the State or of laissez faire70 .. I think that the word ‘liberty’, 
in the 14th Amendment, is perverted when it is held to prevent the natural 
outcome of a dominant opinion, unless it can be said that a rational and fair 
man necessarily would admit that the statute proposed would infringe 
fundamental principles as they have been understood by the traditions of our 
people and our law.”71 

10. A statutory policy is a selection from or within available policies or ethics 

The Court has to be wary.  Instead of argument seeking to identify the values 

adopted by Parliament, the exercise can become an attempt to alter the statutory ethic 

sufficiently to tilt the interpretation of the law in favour of one of the parties to the 

litigation.  Usually the policy selected by Parliament is taken from a possible 

                                                                                                                                          
65 Lochner v New York, 198 US 45 at 53 (1905) 
66 Ibid at 57. 
67 Blackstone “Commentaries on the Laws of England” Vol 1 (Cavendish – 2001) Chapter 14 “Of 
Master and Servant” para 422 
68 This example and the relationship between Utilitarianism and ‘freedom of contract’ is explored in 
more detail in a another paper, see JG Fogarty, Property and Contract Influences on Competition Law 
Thresholds, Trade Practices Law Journal, vol.9, (2001) at 149,152-157. 
69 Lochner at 75. 
70 Ibid at 76. 
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spectrum of policies, as we have just seen in the mental health example.  Usually it 

can be perceived as an equilibrium chosen by Parliament to balance competing 

interests, eg, selecting the standard of serious danger to others, rather than danger. 

Some would argue that all the mentally disordered who are a safety risk to others 

should be treated and/or confined.  Others say this is too great an infringement of 

their rights.  Parliament has chosen the test of serious danger.  An equilibrium is 

truly understood as a tension between different values.  Here it is the tension 

between welfare of the families and communities within which the mentally 

disordered live, against the wish of the mentally disordered to stay in the community 

rather than be institutionalised. 

11. Statutes with multiple values 

Very often the value structure in a statute is complex, and potentially internally 

inconsistent.  On the face of it the Resource Management Act 1991 is a candidate for 

classification as a statute with multiple personality disorder.  Consider s5(2) of that 

Act:  

5     Purpose 

(1)     The purpose of this Act is to promote the sustainable management of 
natural and physical resources. 

(2)     In this Act, sustainable management means managing the use, 
development, and protection of natural and physical resources in a way, or at 
a rate, which enables people and communities to provide for their social, 
economic, and cultural wellbeing and for their health and safety while— 

(a)     Sustaining the potential of natural and physical resources 
(excluding minerals) to meet the reasonably foreseeable needs of 
future generations; and 

(b)     Safeguarding the life-supporting capacity of air, water, soil, 
and ecosystems; and 

(c)     Avoiding, remedying, or mitigating any adverse effects of 
activities on the environment. 

Subsection (2) is a potpourri of values combining management of use, and 

development with protection of resources for a multiplicity of purposes.  How can 

                                                                                                                                          
71 Ibid at 77 
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managers pursue protection and development at the same time?  Surely there has to 

be a compromise in any given development.  Section 5 can be used to argue for 

protecting a resource from exploitation for cultural wellbeing, or for developing a 

resource for economic wellbeing.  The legislative process was seen by developers to 

be removing red tape to allow development, and by conservationists to be securing 

protection of the environment.  

In the House of Representatives, especially in select committee, there was lengthy 

debate as to the content of s 5, let alone its companions ss 6, 7, and 8.  All points of 

view were ultimately accommodated in a tortuous passage of the bill into law:72  

The truth is that there is an inherent conflict between conservation and development 

which no words can resolve.  For an example there has always been controversy as 

to the extent first class soils should be zoned for industrial, commercial or residential 

use.  Here in Christchurch, after much litigation over the years, the city has spread 

over first class soils, largely against the wishes of planners, (and indeed against the 

objectives of Parliament as expressed in the Town and Country Planning Acts of 

1953 and 1977).  

Notwithstanding the theoretical problems of clash of values in s 5, the factual setting 

of RMA issues tends to self-select a much smaller subset of values from the total 

deployed in s 5 and its subordinate ss 6-8.  If the issue is the extent of commercially 

zoned land within the existing built up land in Christchurch, that issue will not turn 

on conservation values.  This is a reminder that normally a careful finding of the 

relevant facts will drive the outcome of the application of a standard.  

Over the last 15 years or so the district and regional authorities have worked out the 

application and resolution of these conflicting values on a case by case basis, in a 

factual context.  The RMA comes with a carefully worked out process whereby 

resource management issues are identified nationally, regionally and locally, and 

objectives are worked out to respond to the issues and policies to achieve the 

objectives, and if necessary regulations to achieve the objectives.  It is intended to  

                                                 
72 Simon Upton ,“Purpose & Principle in the Resource Management Act”, (1995) 3 Waikato L. Rev. 
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be a process of cascading decision making, resulting in a hierarchy of instruments.73  

The principal answer to the question of how to reconcile the multiple values in the 

RMA is to follow the process for policy statements, plans and consents.  I do not 

think the values included in ss 5-8 are reconcilable, so that respect should be 

accorded by the judiciary to the selection of appropriate values by the decision-

makers in the cascading decision process. In this sense the RMA is unusual as 

Parliament has delegated to the consent authorities and the Environment Court some 

of the selection of values, for each region or district. 

12. Litigating the equilibrium set by Parliament – and Wednesbury relevance 

Parties hostile to a statute’s purpose will try to introduce hostile values into the 

analysis in order to nuance the application of the standard in their favour.  In these 

purposive days, the task has to be undertaken with considerable cunning if it is to be 

successful.   

Counsel for parties usually cannot resist using all their skill and cunning to re-agitate 

the line drawn by the legislature with the goal that when it is reset by the Court the 

tension will just be that much more towards one’s client than otherwise.  This  

re-agitation can be done in very subtle ways, down to the level of the adjectival 

language used to describe the facts in the briefs of evidence and in the submissions.  

Words are important.  Humble words are important.  Take the possessive “its”.  In 

1992 Kodak unsuccessfully argued that it was entitled to restrict the sale of its parts 

for its photocopiers to its licensed repairers in order to guard against inadequate 

service of the machines sold to its customers.   The US Government argued Kodak 

was seeking to monopolise (the Sherman Act standard) the repair of Kodak 

manufactured equipment.   The way Kodak deployed “its” was cunning, especially 

when referring to its customers.74  Under competition law values “its” customer does 

not belong to Kodak.75 

                                                 
73 Canterbury Regional Council v Banks Peninsula District Council [1995] 3 NZLR 189, 194 
74 Eastman Kodak Co v Images Technical services Inc 504 US 451 at 488 (1992) 
75 The setting of the example is explained more fully in my 2001 paper Property and Contract 
Influences on Competition Law Thresholds, op.cit. footnote 66 at 151-2. 
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Competition law in the United States and elsewhere is designed to promote effective 

competition where buyers and sellers have a choice.  A concept that any customer is 

the property of the supplier is a concept hostile to the conception of an effective 

market.  Monopolies, being largely free from competition, like to think of the 

customers as theirs.  In a competitive market customers are free agents.  You decide 

at which supermarket to shop.  In the litigation when Kodak continually referred to 

“its” customers it was running a silent argument inviting the Court to unconsciously 

adopt a property value hostile to the concept of effective competition, the concept at 

the heart of the law sought to be applied against Kodak.  The argument tried to  

blinker the Court to the perspective that the customers may not have wanted their 

choice of repair services narrowed by the manufacturer. 

Wednesbury76 analysis is very disciplined and relevant here.  Judges have to be wary 

of counsel asking them to take into account irrelevant values.  Getting the right 

weight on relevant considerations is hard.  

It is often helpful to go back deeply into the context of previous case law, and to 

influential publications, be they academic or political in character.  The goal is to 

bring to life the intellectual atmosphere, and ferment, out of which the legislation 

was born.  In a litigation environment, all sides will use the same sorts of material 

but seek to give it different emphasis.   

Often barristers contend for a favourable nuance by telling stories.  The argument is 

by examples of factual settings.  The arguments may be drawn from the cases - an 

inductive method well known to the common law - or from academic papers.  I have 

seen counsel take a topical story in that day’s paper to illustrate a point.  The 

arguments are all designed to bring the words of the statute to life in the particular 

context.  Amid story and counter-story the words in the statute can become almost 

irrelevant; or if looked at, appear to be harlequins dancing on the page.  

Counsel may try to shift the focus completely away from the statutory test. For 

example:  “Misleading … conduct in trade”,77 is somewhere in a spectrum between 

                                                 
76 Associated Provincial Picture Houses Ltd v Wednesbury Corp [1948] 1 KB 223 
77 Section 9 Fair Trading Act 1986 
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legitimate puffery and fraud. Counsel for the defendant may try to persuade the 

Court to let prevailing commercial standards of probity dominate the judgment.  

Now this is an interesting question.  When the standard was first adopted in Australia 

by amendment to the Trade Practices Act, did Parliament intend that standards of 

communication be set by the marketplace?  It is unlikely that counsel for the 

defendant will identify that issue.  Rather, cunning counsel may weave into the 

narrative acceptance of prevailing commercial tolerance of hyperbole, eg, pointing 

out that his client engaged a reputable advertising agency.  The professionalism of 

the agency may be stressed.  In support of that professionalism, and the agency’s 

integrity, examples of similar advertising may be produced.  

13. Conclusion  

As a general proposition, doubts as to the application of standards cannot be resolved 

by textual analysis.  In litigation over the application of standards the text is part of 

the argument, to be sure, but never the whole, and only rarely the most significant 

part.  

What ultimately drives the application of the standard is one’s comprehension of and 

evaluation of the values or ethic being communicated in the text.  That 

comprehension and evaluation cannot be acquired wholly by textual analysis of the 

words used in the statute.  Values are understood by reflection on the context to 

which they apply.  

 

 


