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Introduction 
 

On 7 January 1850, the Te Heuheu Iwikau bid farewell to Governor Grey from Taupo.  
For the occasion, Iwikau offered him a song poem, which Grey later wrote down.  150 
years later, Iwikau’s descendant had the text translated into English for the purposes of 
a book on Grey and Iwikau.1  Translator Chris Winitana added the following note: 

 
It is a humble heart indeed that dares translate and explain the words of old, the words of 
one’s ancestor.  Such undertakings are fraught with despair, for who can really know the 
politics of the time, the nuances of the people, the thoughts in the mind of the composer.  
Suffice to say, that these greatest of limitations are recognised and acknowledged.  Yet we 
must still seek to give new life to old words: and in this small way further anchor our 
forbears in our hearts.2 
 

Winitana’s note accords with what has been called the ‘misery’ and the ‘splendor’ of 
translation.3  The activity of translation at its best is an art of confronting differences 
between languages and between people.  The ‘misery’ of translation is its impossibility, 
because of irreducible differences.  The ‘splendor’ of translation is its engagement with 
these differences.  The engagement can take the translator (and her or his readers) to a 
point between languages and between people where the differences between them can 
be more fully appreciated, and thereby enabling them to be more deeply understood.  
The result is not the acquisition of additional information about the world, but a 
transformation in one’s sense of the world and of our place in it.   

                                                
1 A Frame, Grey & Iwikau: A Journey into Custom (2002) 58-9. 
2 Quoted in Frame, ibid at 87, note 85. 
3 J Ortega y Gasset, ‘The Misery and the Splendor of Translation’ in Lawrence Venuti (ed.), The Translation 
Studies Reader (2000) 49. 
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What could we say about the Treaty of Waitangi as it concerns ‘misery’ and 

‘splendor’?  Consider this fragment from Morag McDowell and Duncan Webb’s law 
textbook, in which they lambaste the translator, Rev Henry Williams: 

 
He lacked the linguistic skill required . . . .  The translation was . . . subject to Williams’ own 
biases as to the spirit and tenor of the document . . . .  Hobson relied totally on . . . Williams to 
ensure that the Treaty conveyed British expectations.  It is obvious that there are significant 
differences between the Maori and English texts . . . and that the Maori text is not a correct 
translation of the English version.  While this is probably the result of numerous linguistic and 
cultural differences, it has been alleged that the choice of words may also have been 
deliberate, in order to more easily secure Maori agreement to the Treaty’s contents.4  
 

Here McDowell and Webb re-use an inapt and largely unexamined metaphor,5 namely, 
‘conveyed’.  That metaphor can lead us to imagine the Treaty to be like a container, 
with ‘contents’.  The ‘contents’ are words, in which there are meanings that are like 
inert objects that can be transported without change to another place.  If McDowell and 
Webb had given some serious attention to the ‘numerous linguistic and cultural 
differences’, they may have equipped themselves to critically engage with the 
metaphor of ‘conveyed’ and the defective image that is associated with it.  Resisting the 
metaphor would open the door to talking about the ‘splendor’ of translation, and to 
talk about doing justice, not only to Williams. 

Translation is an extreme form of an activity that all of us do all the time, often 
without awareness.  In brief, the activity is: constituting ourselves and others when we use 
our language, which we transform in our use of it.  This seminar will give that dictionary-
style definition some life by connecting it to legal materials relating to ‘native title’.  We 
begin by turning to Australia, from where we can acquire a valuable resource for 
talking about historical justice. 

 
 

Justice Kirby’s Dissent in Commonwealth v Yarmirr 
 

In 1998, Mary Yarmirr and others, on behalf of the Mandilarri-Ildugij and other 
peoples, applied for determination of ‘native title’ in respect of the seas in the Croker 
Island region of the Northern Territory.  The High Court of Australia divided.6  The 

                                                
4 M McDowell and D Webb, The New Zealand Legal System: Structures and Processes (1995; 2006 – 4th ed) 174-
75. 
5 I talk about this metaphor at length in my article ‘Waitangi, Translation, and Metaphor’ (2005) 2 Sites: A 
Journal of Social Anthropology & Cultural Studies 33. 
6 Commonwealth of Australia v Yarmirr and Others 184 ALR 113. 
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majority declined to support the application.  Justice Kirby dissented.  Here are his 
closing remarks (which suggest much about the majority’s position): 

 
The decision in Mabo (No 2) represented a partial change in the exposition of the sources of 
Australia’s common law.  The essential justification for the alteration of the long-standing 
pre-existing law affecting native title was a perceived consequence of the principles of 
international human rights law, as those principles informed the content of the common law 
of Australia.  To press on with a blind adherence only to the adapted rules of the common 
law of England is not only inconsistent with the essential legal foundation for the step which 
this court took in Mabo (No 2) as the basis for the new legal reasoning concerning native title.  
It is also incompatible with the independence and self-respect that should today be reflected 
in the exposition by this court of the common law of Australia, at least where that law is 
concerned with vital and peculiar problems of a special Australian character.  The rights of 
the indigenous peoples of Australia are of that kind.   

This conclusion does not represent a revolutionary severance of Australian law from its 
past foundations.  On the contrary, as Brennan J recognised in Mabo (No 2), it simply 
constitutes a supplementation and development of the legal sources appropriate to the 
performance of the judicial function in addressing contemporary problems which the law of 
Australia must solve.  Those problems include, not least, the law on the native title of 
Australia’s Aboriginal and Torres Strait Islander peoples as now affected by the Act. 

The conclusion that I favour:  The result that I favour in this case is scarcely a surprising 
one.  Indeed, it appears a reasonable and just one.  In the remote and sparsely inhabited 
north of Australia is a group of Aboriginal Australians living according to their own 
traditions.  Within that group, as the primary judge accepted, they observe their traditional 
laws and customs as their forebears have done for untold centuries before Australia’s 
modern legal system arrived.  They have a ‘sea country’ and claim to possess it exclusively 
for the group.  They rely on, and extract, resources from the sea and accord particular areas 
spiritual respect.  The sea is essential to their survival as a group.  In earlier times, they could 
not fight off the ‘white man’ with his superior arms; but now the ‘white man’s’ laws have 
changed to give them, under certain conditions, the superior arms of legal protection.  They 
yield their rights in their ‘sea country’ to rights to navigation, in and through the area, 
allowed under international and Australia law, and to licensed fishing, allowed under 
statute.  But, otherwise, they assert a present right under their own laws and customs, now 
protected by the ‘white man’s’ law, to insist on effective consultation and a power of veto 
over other fishing, tourism, resource exploration and like activities within their sea country 
because it is theirs and is not protected by Australian law.  If that right is upheld, it will have 
obvious economic consequences for them to determine – just as the rights of other 
Australians, in their title holdings, afford them entitlements that they may exercise and 
exploit or withhold as they decide.  The situation of this group of indigenous Australians 
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appears to be precisely that for which Mabo (No 2) was decided and the Act enacted.  The 
opinion to the contrary is unduly narrow.  It should be reversed.   
 

What sort of speaking voice do we hear here?  I suggest that Justice Kirby deftly 
integrates (and in doing so, transforms) legal language and ordinary language, in a 
way that he could expect the ordinary citizen to understand reasonably well.  There is 
no legalese, which could direct attention away from the idealizing dimension of the 

law – the ‘reasonable and just’, or even neighbourly love.7  Justice Kirby’s would direct 
this dimension in the direction of chipping away at institutionalized inequality in 
relations between ‘Aboriginal Australians’ and ‘other Australians’.  His key question 
concerns how to justly read various legal materials, such as the ‘decision in Mabo 

(No 2)’ and ‘the common law of Australia’.8  The law, for Justice Kirby, is not an 
impersonal entity, but an inherited and evolving discourse, warts and all, that unites 
discourses of is and ought, partly with a ‘should’.  He reminds us of the personal 
element of law with his use of the first person – ‘The conclusion that I favour’.  In doing 
so, he reminds us that he is human being, with prejudices and other limits, engaging in 
the activity of lawmaking.  In directing attention to the possibility of ‘blind adherence’ 
to certain ‘rules’ and to the work of ‘supplementation and development’, Justice Kirby 
would have us attend to the law as an evolutionary process, which is to be partly made 
in the Court’s ‘exposition’.  (Justice Kirby’s voice in the Yarmirr case could have been 
put to good use in NZ foreshore talk, but as Jacinta Ruru has suggested, there has been 

a lost opportunity here.9) 
 
 

Caution – ‘The Stance Family’ (Kenneth Burke) 
 

The majority of the Court in Yarmirr, as I discuss elsewhere,10 were imprisoned by 
an unexamined metaphor (amidst impoverished and impoverishing legalese).  Let me 
expand. 

One of the first doctrines that a law student learns is that of stare decisis, ‘the decision 
stands’.  The doctrine reflects a desire for stability, as suggested in ‘stare decisis et non 
quieta movere’.  The doctrine, however, is actually quite mysterious as it concerns 

                                                
7 Dame Sian Elias, Chief Justice of New Zealand, has recently connected law and love.  See S Elias, ‘“Law, 
Like Love: why “guardians of the law’s rationality” fail to satisfy’ (2010) 16 Canterbury Law Review 187. 
8 In an earlier commentary on the Mabo decision, after mentioning the ‘constitutional duty’ of the courts ‘to 
ensure justice’, Kirby talks about ‘the legitimate judicial function of judicial creativity in the law’.  See 
M Kirby, ‘In Defence of Mabo’ (1994) 1 James Cook University Law Review 62, 76. 
9 J Ruru, ‘What Could Have Been?  The Common Law Doctrine of Native Title in Land Under Salt Water 
in Australia and Aotearoa/New Zealand’ (2006) 32 Monash University Law Review 116. 
10 In my manuscript Transformative Constitutionalism: In Law, Economics, Literature, and the Rest of Life. 
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stability.  Julius Stone tells us that there is a ‘magic at the heart of the system of stare 
decisis’ that can ‘transform a symbol of immobility into a vehicle of change.’ 11  It seems 
that some caution is needed when imagining stability.  To whom might we turn for 
help? 

Beginning in his book The Philosophy of Literary Form, Kenneth Burke developed a 
theatre-centered philosophy that he called ‘dramatism’.12  This philosophy, as 
presented in A Grammar of Motives, is a response to this activity-centered question: 
‘What is involved, when we say what people are doing and why they are doing it?’13  
In responding to that question, Burke suggests that we take movement seriously.  An 
obstacle to doing so is a large collection of ‘sta’ words: 

 
There is a set of words comprising what we might call the Stance family, for they all derive 
from a concept of place, or placement.  In the Indo-Germanic languages the root for this 
family is sta, to stand . . . .  And out of it there has developed this essential family, 
comprising such members as: consist, constancy, constitution, . . . existence, hypostatize, 
obstacle, stage, state, status, statute, stead, subsist, and system.  . . .  Surely, one could build a 
whole philosophic system by tracking down the ramification of this one root.  . . .  
Unquestionably, the most prominent philosophic member of this family is ‘substance.’  . . . 

. . .  [T]here is, etymologically, a pun lurking behind the Latin roots.  The word is often 
used to designate what some thing or agent intrinsically is, as per these meanings in 
Webster’s: ‘the most important element in any existence; the characteristic and essential 
components of anything; the main part; essential import; purport.’  Yet etymologically 
‘substance’ is a scenic word.  Literally, a person’s or thing’s sub-stance would be something 
that stands beneath or supports the person or thing.  . . . 

. . .  [T]he word ‘substance,’ used to designate what a thing is, derives from a word 
designating something that a thing is not.  That is, though used to designate something 
within the thing, intrinsic to it, the word etymologically refers to something outside the thing, 
extrinsic to it.  Or otherwise put: the word in its etymological origins would refer to an 
attribute of the thing’s context, since that which supports or underlies a thing would be a part 
of the thing’s context.  And a thing’s context, being outside or beyond the thing, would be 
something that the thing is not.  . . . 

Here obviously is a strategic moment, an alchemic moment, wherein momentous miracles 
of transformation can take place.  For here the intrinsic and the extrinsic can change places.  
To tell what a thing is, you place it in terms of something else.  This idea of locating, of 
placing, is implicit in our word for definition itself: to define, or determine a thing, is to mark 

                                                
11 There is a ‘magic at the heart of the system of stare decisis’ that can ‘transform a symbol of immobility 
into a vehicle of change.’  J Stone, ‘The Ratio of the Ratio Decidendi’ (1959) 22 Modern Law Review 597, 597. 
12 K Burke, The Philosophy of Literary Form (1941; 1973).  The word ‘dramatism’ comes later, but the five key 
terms that are central to it reside in a footnote at 106. 
13 K Burke, A Grammar of Motives (1945) xv. 
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its boundaries, hence to use terms that possess, implicitly at least, contextual reference.  Here 
we take the pun seriously because we believe it to reveal an inevitable paradox of definition, 
an antinomy that must endow the concept of substance with unresolvable ambiguity, and 
that will be discovered lurking beneath any vocabulary designed to treat of motivation by 
the deliberate outlawing of the word for substance.  (21-4) 

 
Burke here offers a challenge for those who would stamp out ambiguous words from 
our vocabularies.  Not only is ‘ambiguity’ inescapable, there is a deep sense in which 
there is virtue in ambiguity, especially when there are situations of institutionalized 
injustice.  Most significantly, ‘it is in the areas of ambiguity that transformations take 
place; in fact, without such areas, transformation would be impossible’ (xix).  What is 
to become of the conventional belief that lawyers should value highly a technical 
vocabulary with which we can convey precise concepts in precise terms?  Might this 
belief be productively jettisoned, in the service of a fruitful transformative 
constitutionalism (even ‘momentous miracles’), which moves away from ‘substance’ to 
movement? 

Returning to Yarmirr, I would say that Justice Kirby was untroubled by the Stance 
family, unlike the majority of the Court, who insisted that ‘attention must be directed 
to the nature and extent of the inconsistency between the asserted native title rights 
and interests and the relevant common law principles’ (145).  I suggest that attention 
must be directed to the clumsy metaphor ‘inconsistency’, which is, to use their own 
language ‘a fundamental difficulty standing in the way of the claimants’ assertion of 
entitlement ….’  What’s in a metaphor?  I would suggest transformation of one kind or 
another.   

 
 

Speaking of the Law, Judging a Textbook 
 

At the outset of The New Zealand Legal System, McDowell and Webb distance 
themselves from ‘popular’ ‘images’ of law, including ‘mystery and inaccessibility’ (xli).  
These images typically relate one way or another to rules.  Concerning rules, they say: 
‘[t]he study of law is much more than the study of sets of rules’ (xliii).  They soon 
reiterate the point with this advice: 

 
The complexity of the law is, in part, due to the fact that it really is an aspect of human 
activity, which is an infinitely inconsistent and complex thing.  This is exactly what can 
make the law an exciting and rewarding area of study.  You should not lose sight of the fact 
that the law is about people, not just dry rules.  (xliii) 
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This ‘should’ sounds like good advice, for it would seem that paying attention to rules 
rather than ‘people’ would be a source of injustice.  Why might we ‘lose sight of the 
fact’ about ‘the law’?  Might we forget what we know and try to take out the ‘in’ in 
‘inconsistent’?  Do we need to attend to the economy of our attention? 

In their chapter on the Treaty of Waitangi, McDowell and Webb provide a section 
on its ‘judicial consideration’.  They write: 

 
It is widely recognized that the first reported decision of the colonial Supreme Court, R v 
Symonds, affirmed the obligations and rights of Maori laid down in the Treaty of Waitangi.  
. . .  The Court upheld the . . . claimant’s case, finding that the waiver of preemption was 
invalid and that, in accordance with established common law doctrine, the Crown was the 
only legal source for obtaining private title to land.  . . .  This common law principle existed 
independently of, and pre-dated the Treaty.  . . . [T]he principle is reflected in Article II. 

This case is most famous, however, for its affirmation of another common law doctrine – 
the doctrine of aboriginal title . . .  This allows Maori to claim a legal interest in their 
traditional lands.  Chapman J stated that ‘it cannot be to solemnly asserted that if [native 
title] is entitled to be respected … [it] cannot be extinguished … otherwise than by the free 
consent of the Native occupiers.’  The Treaty of Waitangi was recognised by the Court as 
declaratory of existing common law rules.  (181) 
 

Partly due to their failure to critically engage with legalese in the Symonds judgment, 
McDowell and Webb here perpetuate the image the law as a static system of rules, with 
this and that ‘principle’ said to be ‘existing’.  This is ironic given what they said at the 
outset of their textbook.  We will do well to resist their talk about ‘rights’ of ‘Maori’ 
being ‘laid down in the Treaty of Waitangi.’  The Treaty is not akin to a container, 
holding physical things, which can be ‘affirmed’ or not.  Resisting the container 
metaphor opens the door to a process of trying to acquire shared meaning through 
conversation – the ‘splendor’ of translation.   

Entirely missing from the textbook is some vital background to the Symonds case,14 
background that can tune us in to movement, of a destructive kind.  Governor FitzRoy 
had acceded to requests by several tribal chiefs for the power to sell to whomever they 
pleased.  His open, negotiational disposition contributed to his recall in 1845.15  His 
replacement, George Grey, adopted a different line.  Concerning land transactions, he 
was of the position that there was no better way of controlling chiefs than by refusing 

                                                
14 For a recent discussion on background, see D V Willaims, A Simple Nullity: The Wi Parata case in New 
Zealand law and history (2011) 210-11.  Williams goes on to give a critical commentary on conventional 
readings of the case. 
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to buy land from those who opposed his views.16  In 1846, Grey queried the ‘legality’ of 
his predecessor’s waiver of the Queen’s ‘right’ of ‘Preemption’.  Colonial officials 
manufactured a court case, The Queen v Symonds.17  A Crown grant was issued to John 
Symonds for a portion of land comprised within a certificate used during the FitzRoy-
approved arrangement.  The certificate was held by a Hunter McIntosh, who 
petitioned the Governor to have the grant set aside.  The resemblance to the famous 
1823 United States Supreme Court case Johnson v M’Intosh may be striking for some 
readers: ‘a collusive case’18 directly involving only Europeans and indirectly involving 
indigenes, namely ‘the power of Indians to give, and of private individuals to receive, a 
title which can be sustained in the courts of this country.’19   

The Symonds case was part of a process by which chiefly words became weightless 
in New Zealand’s constitution.  (Shall we compare the Johnson case?20)  For Grey, what 
the chiefs had to say about the Preemption Clause did not and should not matter.  The 
beginning of Treaty injustice begins here with the silencing of the chiefs.  The metaphor 
of law as a system of rules, can serve to deafen us to this silencing. 

Had McDowell and Webb attended to this background, they might have offered 
their reader a line of inquiry that opens up questions about the law as it concerns 
people, and peoples.  We might wonder about how to transform their empty talk about 
‘native title’ into a rich conversation in which we transform New Zealand’s 
constitution in a positive direction. 

 
 
IN THE REMAINDER OF THE SEMINAR, I OPEN UP QUESTIONS FOR 

THINKING ABOUT HISTORICAL JUSTICE AND INDIGENOUS PEOPLES. 
 
 

                                                                                                                               
15 For a discussion, see P Moon, FitzRoy: Governor in Crisis (2000). 
16 See P Adams, Fatal Necessity: British Intervention in New Zealand, 1830-1847 (1977) 197.  
17 1847 NZPCC 387.  For a comprehensive discussion of the case, see D V Williams, ‘The Queen v Symonds 
Reconsidered’ (1989) 10 Victoria University of Wellington law Review 385.  
18 L G Robertson, Conquest by Law: How the Discovery of America Dispossessed Indigenous Peoples of Their Lands 
(2005) xi 
19 Johnson and Graham’s Lessee v M’Intosh 8 Wheat (21 US) 543 (1823) 572.  I say more about Johnson in my 
book The Treaty of Waitangi and the Control of Language (2001) 43-7. 
20 One commentator on Johnson writes: ‘the Marshall Court . . . both created and recreated a set of legal 
rationalizations to justify the reduction of Indian rights without allowing any room for listening to the 
Indian voice.’  D E Wilkins, American Indian Sovereignty and the U.S. Supreme Court: The Masking of Justice 
(1997) 30. 


